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LETTERS

Dear Editor:

At past annual meetings the topic
of Aboriginal Rights has always
been a major issue and it is my per-
sonal opinion that our Association
should continue its efforts to seek a
just settlement for the Metis people
of this province.

However, in my travels
throughout the area and the rest of
the province it is readily apparent
that there is no consistency amongst
our membership as to what exactly
the nature of this settlement of our
claim should be, while our research
was being completed we should have
developed at the area level a policy
position based on what local people
perceived as a just settlement. This
so far has failed to happen.

It would appear that most of our
research is complete and we are en-
tering a phase whereby hopefully
most of this information can be
distributed at a local or regional
level. During this phase it is most
important that the information
gathered by our Ab Rights Dept. be
presented in a form understandable
by our people.

Once this information has been
presented to our people it should
help them understand completely
where our people have been
defrauded by people in positions of
power, both in government and big
business and sometimes in their own
Associations, if this process is to be
successful and we are to achieve a
settlement of our chosing we must
possess the necessary staff and
resources to do this.

As a responsible member of this
Association one should question
why we have been able to obtain
seven million dollars of LEAP fun-
ding for short-term job creations

projects but as an Association have
been unable to obtain funding to
pursue our foremost and toughest
task, that of collecting a settlement
for our people which is over one
hundred years outstanding.

Funding must be obtained by this
Association so we may hire or train
the expertise required to explore the
several options such as Royal
Commission or court action, or
perhaps both.

It should be remembered that
throughout Canada right now there
are several Metis, Indian, and Inuit
groups who have presented claims
to the Federal Government, some of
these claims have been successful
and some have not, it would do our
Association well to meet with both
the successful and unsuccessful
groups.

Saskatchewan Metis have always
considered themselves successful
because of their past confrontation
policies and the monies or funding
our Association has received,
however it is presently evident
throughout Canada, particularly
Northern Canada that other groups
seem to have found the answers to
dealing with racist and stubborn
government officials, groups less in
number, less vocal and with less
money.

It must be remembered at all
times that the first Metis
Association was formed so they
could petition the Canadian gover-
nment for a land settlement.

A hundred years of repression
and poverty are a living reminder
that we cannot count on the
generosities and self-serving actions
of government.

To insure the most basic of

human rights for our children and
future generations of Metis we must
pursue a settlement which would in
clude first of all a sizeable land
claim, land which is held in per-
petuity, free from tax, royalties and
resources, rights to language,
education, and religious freedom of
our choice.

I think it wise to remember that
other groups have received cash set-
tlements but are now back in the
safme state of poverty they were
before and still landless, it should be
unacceptable to our people to think
of accepting a settlement whereby
there is no land included.

We must achieve political
freedom for our people at all costs
and we must change some of our
tactics to achieve this, it would ap-
pear we not only have to educate
our own people, but those who are
leaders in white communities at the
local level.

However all this is only reported
rhetoric if we don’t have the resour-
ces to accomplish it, I propose a tax
be levied against the wages of any
employee of the Metis Society, this
money to be used for the purpose of
hiring the needed expertise used to
help obtain an equitable settlement
for our people.

I would like to take this oppor-
tunity to inform members of the
West Central Area that we have
staff preparing for your local an
edited edition of the final report
issued by our Ab Rights Depar-
tment.

Murray Hamilton

[Editor’s Note: Part 11 of the series

is printed in this issue Part 1 was in
the November issue.]
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EDITORIAL

The Association has been conducting
research on the aboriginal and land
claims of its people for the past several
years. A great deal of information has
been gathered which indicates that at
one time, the government did recognize
such rights and took steps to attempt to
extinguish these rights. The obligation
to compensate the aboriginal peoples for
the loss of land was undertaken by the
government, under the British
America Act, when Rupertsland and the
Northwest Territories were transferred
to Canada by the British Crown! The
B.N.A. Act, however, is silent onl exact-
ly what these rights of the abgriginal
people are. In view of more recent legis-
lation, such as the Indian Agt, and
because of conflicting court rulings in
Canada, the question of who is
dian or aboriginal person is
doubt.

The Association’s position 'ls. that
Metis and Non-Status Indians are
aboriginal people and therefore, the
government of Canada has
responsibility for them as for registered
Indians. This will be the basis of the
claim the Association plans to develop
and put forward. This approach to our
claims is being threatened ?y current
plans for the amendment and patriation
of the constitution. The proposed
amending and patriation regolution in-
troduced by the government further
clouds the issue of who is an’ ““Indian’,
and is so vague on the qutstbn of native
rights as to be meaningless. |

The Association has repgatedly com-
municated with the Government of
Canada on this issue. 'The Prime
Minister's reply to the Association and
to other Native organizations has been
to refuse to involve Native people in
constitutional discussion at this time. In
a letter to our Association and to other
Native or ions, the Prime Mini
has agreed to hold discussions on Native
rights with Native org tions afrer
patriation of the constmmon He fur-
ther indicates that such dlscussxons will
only cover such matters *‘which directly
affect Canada’s Native People.”’ Those
matters are narrowly defined as
aboriginal rights, traet%]rights. internal
Native self-government, Native
representation in political institutions,
and the responslbllm of the federal
and provmcml gov nmems for the
provision of services t

The question of consmuuonal reform
is a very important one for Native
people and for Metis and Non-status In-
dians in particular. The reasons for its
importance and what a guarantee of
Native rights enshrined in a constitution
could mean to Native people, is
discussed in some detail in the feature

nnln;:“

the same |

article in this issue, by Clem Chartier.
The recognition of Native rights
would ensure a satisfactory framework
within which a land claims settlement
can be negotiated. It would also provide
the basis on which the exercise of other
rights by Native people can take place.
The lack of recognition of these rights
could deprive our people forever, of
their rightful inheritance as aboriginal

basis in ministerial meetings with the
provinces and the federal government,
and that the leaders of Native organiza-
tions sit as full participants in meetings
between the Prime Minister and the
Provincial Premiers. It also means that
we want to be involved in all aspects of
constitutional discussions. The govern-
ment has indicated that Native organiz-
ations will only be consulted on areas
which directly affect them. These are

The proposed constitutional amen-
dment is therefore inadequate, for the

reasons outli the gu torial by
ef, ‘Milen. The
dgponél

Lhe ssociati

péoplc _cannot.
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dealmg with
Native pcoples Thcse amendments
would;

i) make it clear who Native peoples are;
i) make the Government of Canada
responsible for these rights;

iii) ensure guarantees in the present con-
stitution, and

iv) recognize the contributions of Native
people to the development of Canada.
These proposed d are the

on th
rim hlqg;l
gy are Sip-
) dil i cu\ll' ‘b‘N!nve‘é organizations, the Association

any&ms set pur the following strategies, some
it of gof whn&

narrowly defined. Our position is that
all areas and aspects of constitutional
refortn affect our people directly and
therefore we must be involved in all
areas, of discussion involving con-
stitutional reform.

In the event that the Federal Govern-
_ment fails to respond to the requests of

are in process of implementa-
is time.
| These are as follows:
(a) The Western Non-Status Native
Associations develop a joint position on
constitutional reform and patriation and
that they jointly present this to the
Government of Canada.
(b) At ltﬁ same time the Associations
pemion \ the Queen, the British
Parliament, the Secretary General of the
United Nations, and his Holiness Pope
John, requesting their support for our
position.
(c) That ‘;e consult legal experts im-
mediately determine what steps we
can take to prevent patriation until our
rights are recognized in the constitution.
(d) That e have our research staff,
along with | experts, begin work on a

tion at

minimum the Association sees as being
necessary to keep the door open for
future negotiations on land claims and
to make possible the adoption of a char-
ter of ‘““Native Rights’’. The exact
amendments requested and the reasons
for these d are explained in
the guest editorial and the AMNSIS
position paper pg 6,7 - Editor)

In regard to constitutional patriation
and constitutional discussions, the
Association has set out the following
position in its communications with the
Government of Canada:

(a) That all political Native organin-
tions be allowed to parucxpale in the
dlSCUSSlOnS as full partners in all areas of

“(b) That lhc :deral government provide

each Native organization with funds to
develop its position and facilitate its in-
put.

By full partnership, the Association
means that Native representatives must
be involved in all constitutional working
groups, that we participate on an equal

9s

Constitutional Reform,
linking (h:jmdings of our Aboriginal
Rights rescarch with the incorporating it
into constitutional positions.

(e) That we cantinue to press for a Royal
Commission; into the question of
Aboriginal Rights of the Non-Status
Native people.

(f) That failing a federal government
response we find the means to hold our

own public hearings to air these
questions.

(g) That we proceed with such legal ac-
tionasisr ded by legal experts.

In closing, we again stress the impor-
tance of the question of Constitutional
Reform and Patriation to our People. It
is urgent that ui agree on a course of
joi i at we take such action
in the very near future. We cannot,
based on historical experience, depend
on the government to act in our interest,
when that interest conflicts with the in-
terest of the majority population. We
must fight for the recognition of our
rights and ensure that they are clearly
recognized before the constitution is
patriated.




GUEST EDITORIAL

Most Canadians are today con-
fused or frustrated, or both, with all
the hoopla and loud noises surroun-
ding the debate on a proposed new
Constitution for Canada. What’s
this process all about? What is the
position of A.M.N.S.L.S. regarding
what should be included in a new
Constitution?

Under Canadian law, a/l power is
divided between two levels of
government - the federal gover-
nment on the one hand; the provin-
cial governments on the other.
These powers are spelled out in a
statute passed in 1867 by the
Parliament of Great Britain and the
United Kingdom. This statute is the
British North America Act, 1867, or
the B.N.A. Act, 1867 for short.

Under this statute, the federal
government is given the jurisdiction
to pass laws for ““Indians and Lands
Reserved for Indians.”” Since 1867,
the federal government has passed
legislation dealing with Native
rights, or aboriginal rights. The
federal government inherited this
legal tradition from the British.

Thus, in Canada, a consistent
pattern in law has recognized Native
rights, or aboriginal rights and so
has federal government policy. As a
result, a variety of agreements and
settlements were made by the
federal government regarding
aboriginal rights, with Native
peoples, which now cover ap-
proximately one-half of Canada.

These agreements and settlements
vary. They cover the simple Treaties
in central Canada to the more com-
plex ones in Western Canada, in the
latter, the federal government
agreed to provisions for health,
education, and economic develop-
ment. The Metis, on the other
hand, were treated quite differently.
Their aboriginal rights were to be
extinguished not through
negotiation and agreement, but
through unilateral legislation. No
separate policy by the federal
government was put in place to
maintain the Metis as a category of
persons with special status like
Treaty Indians. Since the Metis
lacked this government protection,
their rights were recognized but

never settled in a satisfactory man-
ner.

Now the federal government wants
to created a new Constitution. It is
suggested that within the context of
the new Constitution for Canada it
is possible to lay a framework so
that resolution of the claims of the
A.M.N.S.I.S. membership can oc-
cur. While all the Native
organizations in Canada oppose the
creation of a new Constitution at
this time without proper recognition
of their rights, it must be recognized
that the federal government is going
ahead with its plans whether the
Canadian public likes it or not.
Therefore, A.M.N.S.L.S. has at-
tempted to take advantage of the

““Once a new Constitu-
tion is in place, the
proposed amending for-
mula makes it all but im-
possible to get your rights
recognized and entren-
ched in the Constitution”’

]
situation in order to seek amen-
dments to the propsed Constitution
so that your rights can be recognized
and protected in a new Con-
stitution.

All of the above points, along
with positive suggestions for amen-
dments to the proposed Con-
stitution, are contained in a Brief
recently sent to the Parliamentary
Committee on the Constitution by
A.M.N.S.L.S. Basically, the Brief
asks for ‘‘a restatement of Native
rights, something we have not had
since the Royal Proclamation of
1763, with these rights recognized
and entrenched in the new Con-
stitution.”” The amendment will be
contained in the Charter of Rights
and Freedoms and confirm federal
responsibility for the Indian, Inuit,
Metis and other Native peoples of
Canada.
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It is critical that the new Con-
stitution be properly amended now.
Once a new Consitution is in place,
the proposed amending formula
makes it all but impossible to get
your rights recognized and entren-
ched in the Constitution. Therefore,
the Association has put forward
positive amendments at this state of
the process.

The proposed Constitution is also
to contain a provision for annual
meetings between the Prime
Minister and the provincial
premiers, unless they should decide
otherwise. The Association believes
that all Native peoples must be
represented at these conferences.

Since 1867, then, the history of
the treatment of Native peoples has
been a disgrace. Should positive
changes not be made to the Con-
stitution now, you may be condem-
ned to a future similar to the past.
The justice you demand can only be
met if, as the Brief states, we can:

“‘take advantage of this unique
opportunity to lay the foun-
dation for resolution of our
just claims so that new relation-
ships between Natives and non-
Natives will be developed. The
road to a better future can only
be a better one if we pass suc-
cessfully through the con-
stitutional process so that we
can begin the path down our
own road to a just settlement of
our just claim.””

In this issue, New Breed is
publishing the entire Brief submit-
ted to the Parliamentary Committee
on the Constitution. Please read it.
Consider it. Study it. Space
limitations prevent me from
discussing the entire Brief,

After reading the Brief if you
have questions, please direct them
to me for response at 1170 Eighth
Avenue, Regina, Sask. S4R 1C9.

Rob Milen

(Rob is a staff lawyer at the AMNSIS
OFFICE IN Regina. He is a member
of the Law Societies of Saskatchewan
and the Northwest Territories)




CONSTITUTIONAL
PATRIATION

The following is the complete text of the brief submitted by our President, Mr. Jim Sinclair, to the Parlia-
mentary Committee on the C ituti The dj ts proposed by AMNSIS are designed to ‘‘keep the
door open”’ for negotiations after Patriation of the Constitutions. For example, the AMNSIS definition of
Native includes Metis, Status Indians, Inuit and other Native People. In this way Non-Status people and
those who have never signed treaties are included in the definition. This is more all encompassing than the
definition supplied by the Native Council of Canada. Similarly the other amendments proposed by AMNSIS
are more inclusive of rights than amendments being proposed by other Native organizations. It is hoped that
the Parliamentary Committee on the Constitution will see fit to use the AMNSIS amendments and recom-
mendations because there are only five, they are simple and do not require much revision to the current Con-
stit ld We age you to read the AMNSIS Position Paper as this may be our last chance
to get Constitutional recognition of Aboriginal Rights.

Mr. Chairman:

We sincerely appreciate the opportunity to provide
you with our views on the proposed new constitution for
Canada. This constitutional process has considerable
merit. Inherent in this process is the opportunity to
provide the foundation wherein our people can begin to
settle the fundamental outstanding issues which have
made the Metis and non-status Indians the forgotten
Native people of Canada.

From the beginning, Native rights, or aboriginal
rights, have been recognized in Canada. A consistent
pattern in law has recognized these rights. So has gover-
nment policy. As a result, a variety of agreements and
settlements regarding aboriginal rights were made with
Native people which now blanket approximately one-
half of our country.

These agreements and settlements with Native
people are varied. The Treaties, for example, evoive
from a single format in Central Canada to the more
complex ones in Western Canada in which the Federal
Government agreed to provisions for health, education,
and economic development.

The Metis, on the other hand, were treated quite dif-
ferently. Their aboriginal rights were to be extinguished
not through negotiation and agreement, but through
unilateral legislation. No separate policy by the gover-

===

nment was put in place to maintain the Metis as a
category of persons with special status like Indians. Sin-
ce the Metis lacked this government protection their
rights were recognized but never settled in a satisfactory
manner.

Now, people of mixed blood are making claims join-
tly with status Indians in the North, and in British
Columbia, to resolve freely and fairly this unfinished
business of settling our aboriginal rights and the con-
stitutional recognition of our other rights.

The settlement of our aboriginal rights must be com-
pleted. There must also be a settlement which recognizes
that we will never surrender our other rights such as our
right to our identity as a separate and distinct people
within the Canadian mosaic.

How, then, within the context of the proposed new
Constitution for Canada can we lay a framework so that
we can resolve our just claims so that a new relationship
between Natives and non-Natives can, and will be,
Heveloped.

What we are asking for is a restatement of Native
rights, something we have not had since the Royal
Proclamation of 1763, with these rights recognized and
entrenched in the new Constitution. We believe the way
to go about doing this is to examine Section 24 of the



Charter of Rights and Freedoms, and amend it. Section
24 provides:

‘“24. The guarantee in this Charter of certain rights
and freedoms shall not be construed as denying the
existence of any other rights or freedoms that exist in
Canada, including any rights or freedoms that pertain
to the Native peoples of Canada.””

We would propose the following amendments:

(1) The phrase “‘the existence of any other rights and
freedoms’” be amended to read: *‘the existence of land
and/or any other rights and freedoms”’.

(2) The phrase “‘including any rights or freedoms’’ be
amended to read: ‘“‘including the aboriginal and/or
Treaty rights or freedoms’’.

(3) The phrase ‘‘the Native people of Canada’ be
amended to read: “‘the Indian, Inuit, Metis, and other
Native peoples of Canada”’.

(4) Section 51 in the proposed Constitution be amended
to delete subsection 91(24) of the B.N.A. Act, 1867
wherein the Federal Government assumes the legislative
responsibility for ‘‘Indians and Lands reserved for In-
dians'’. A new subsection 24(2) to the Charter of Rights
would, we propose, re-assert and confirm Federal
responsibility for the Indian, Inuit, Metis, and other
Native peoples of Canada, and their rights.

(5) Therefore, we propose the following:

*‘S. 24(1). The guarantee in this Charter of certain
rights and freedoms shall not be construed as denying
the existence of land and/or any other rights and
freedoms that exist in Canada, including the
aboriginal and/or Treaty rights or freedoms that per-
tain to the Indian, Inuit, Metis, and other Native
peoples of Canada.

24(2). The Parliament of Canada shall have the
legislative authority to protect land and/or any other
rights or freedoms that exist in Canada relating to the
aboriginal and/or Treaty rights and freedoms that
pertain to the Indian, Inuit, Metis, and other Native
peoples of Canada.””

With respect to the proposed amendments it will still
be our obligation to identify the rights of our people to
the Federal Government who we believe are responsible
within Section 24 of the amended Charter to settle all
Native claims. It will also be our responsibility to put
forward to the Federal Government the nature of our
claims. The issues will be complex. Uncertainty is
unavoidable. But our grievances can no more disappear
than those of Quebec or the West unless we lay a
framework on which a just settlement can take place.

Resolution of our claims are issues fundamental to
us. Without a sufficient amendment to Section 24 of the
Charter we cannot create a more productive framework
in which we can sit down with the Federal Government
to settle our grievances. Unless we take these steps the
problems we seek to alleviate will remain with us. The
problems we seek to alleviate can, and will, only be
compounded if we are denied an opportunity in the new
Constitution to open the door so that we might enter in-
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to the living room of a new, refurbished, remodelled
Confederation to resolve unfinished business.

To complete this business we are also suggesting an
amendment to Section 32 of the proposed Constitution
which relates to constitutional conferences of the Prime
Minister and first ministers. We would propose that a
new subsection be added to provide for the participation
of Indian, Inuit, Metis, and other Natiave peoples of
Canada. Section 32 with our amendment would read:

“S. 32(1). Until Part V comes into force, a con-
stitutional conference composed of the Prime
Minister of Canada and the first Ministers of the
Provinces shall be convened by the Prime Minister of
Canada at least once in every year unless, in any year,
a majority of those composing the conference decide
that it shall not be held.

S.32(2). Such constitutional conferences shall include
the direct participation of the Indian, Inuit, Metis,
and other Natiyve peoples of Canada.”

We would also propose, and strongly recommend, an
amendment to the proposed Joint Address along the
following lines to. follow the present third
“WHEREAS”’ clause.

‘“AND WHEREAS it is also desirable to provide in
the Constitution of Canada for the rights of Indian,
Inuit, Metis, and other Native peoples of Canada;”’

We suggest such recognition is consistent with the two
Joint Address to Her Majesty regarding the admission
of Rupert’s Land and the Northwest Territories into
Confederation.

In this regard we are somewhat uncertain about
Schedule 1 to the proposed Constitution Act which
speaks of ‘‘modernization of the Constitution.”” We
would request clarification as to the stand of the Federal
Government in regard to what exactly comprises the
constitution. We believe Canada’s constitution is more
than the proposed Constitution Act.

We note that Section 146 of the B.N.A. Act, 1867,
now to be called the Constitution Act, 1867, provided
for the entry of Rupert’s Land and the Northwest
Territories into Confederation. Section 146 stated in
part that:

““...the provisions of any Imperial Order-in-Council
in that behalf shall have the effect as if they had been
enacted by the Parliament of the United Kingdom of
Great Britain and Ireland.”

The Imperial Order-in-Council passed by the British
Parliament regarding Rupert’s Land contained the
following provision regarding the Hudson’s Bay Com-
pany:

““14. Any claims of Indians to compensation for lands
required for the purposes of settlement shall be
disposed of by the Canadian government in com-
munication with the Imperial Government and the
Company shall be relieved of all responsibility in
respect of them.””



As well, the two joint Addresses to Her Majesty
regarding the admission of Rupert’s Land and the Nor-
thwest Territories were incorporated into the aforemen-
tioned Imperial Order-in-Council. The Order also con-
tained the following from the joint Address to Her
Majesty regarding the admission of Rupert’s Land:

«__.that, upon the transferance of the territories in
question to the Canadian Government, the claims of
the Indian tribes for compensation for lands required
for purposes of settlement will be considered and set-
tled in conformity with the equitable principles which
have uniformly governed the British Crown in its
dealings with the aborigines.”

We believe the foregoing are constitutional documen-
ts recognized under Section 146 of the present B.N.A.
Act, 1867. Any ‘‘modernization’” of the Constitution
cannot, we submit, affect the status of the foregoing as
part of our Constitution. Therefore, we seek assurance
that Order-in-Council 9, passed and made the law of
Canada under Section 146 will be included in the
Patriated Constitution.

Lastly, we want to explain to you why the Native
people are unanimous in their opposition to patriation
without recognition and protection of our rights. We
believe we have not been treated fairly since Con-
federation, therefore, we cannot believe that the Federal
Government will seriously attempt to resolve our con-
cerns after patriation. History is clear. We do not want
the next 113 years to be a repetition of the last 113 years
of Federal inaction. failure, and disgrace.

Should the Federal Government indeed not agree to
make the changes Indian, Inuit, Metis, and other Native
peoples desire, the amending formula ensures certain
defeat of any future amendments pertaining to Native
rights. Section 50 specifically provides that any amen-
dments involving the Charter can only be amended in
accordance with a procedure spelled out in Section 41 or
42. The rights of Indians, etc., are located in Section 50.

Given the parochial attitudes of so many of the
Provincial Governments in our country, any attempts to
seek amendments under Sections 41 or 42 would be only
an exercise in accordance with the highest orders of
frustration and futility.

We would be condemned to a future similar to the
past. We fear greatly for such a result. Surely the degree
of militancy, revolt, and extremist measures around the
world should tell us all that if we don’t collectively take
the legitimate concerns of our people seriously, then the
problems we so graphically see in other parts of the
world, can become a problem succeeding generations in
Canada may encounter in a real and direct way, all
because we failed to deal adequately with a problem we
could have begun to resolve in our new Constitution--a
Constitution for all Canadians.

Canadians must learn that we will never surrender our
identity as a separate and distinct people within the
Canadian mosaic. We all need to take advantage of this
unique opportunity to lay the foundation for resolution
of our just claims so that new relationships between
Natives and non-Natives will be developed. The road to
a better future can only be a better one if we pass suc-
cessfully through the constitutional process so that we
can begin the path down our own road to a just set-

tlement of our just claims.

We have a significant piece of unfinished business
that strikes at the foundation of Canadian society.

Is the government prepared for the challenge of
laying a solid foundation for Native rights which will
enable us to participate equally with other Canadians
within what can become a truly great society?

Clem Chartier

Indian Rights

and the Constitution
by Clem Chartier

This paper was delivered in a Panel dealing with Indian
Rights and the Constitution at the Native Law Student
Association Annual General Assembly. The writer, in 1977-
78, was the Secretary/Treasurer of that Association and is
currently the Presid of the Canadian Indian Lawyers
Association.

As we all know, Canada is governed by a Con-
stitution which is both written and unwritten. The
British North America Acts form the majority of the
written part of the Constitution. As such, this paper will
deal with the B.N.A. Acts that are of relevance to half-
breeds and non-status Indians. Of major concern is the
difficulty of dealing with the different classifications of
Indian peoples who have differing degrees of non-
Indian blood coursing through their veins. This is at-



trributable to both historical developments and to
legislation.

To begin with, the Treaty of Utrecht (1713), the
Royal Proclamation of 1763 and the B.N.A. Act of
1867 do not use the term half-breeds or non-status In-
dians, The B.N.A. Act, 1867 merely contains the
following phrase, *‘Indians and the Lands Reserved for
Indians”’. There is no definition to be found and the
only court case dealing with this issue is the 1939
Supreme Court of Canada Re Eskimos Case which held
that the term ‘“Indian’’ included the Inuit. In the No. 1,
Vol 43 Saskatchewan Law Review (1978-79) is an article
written by myself which uses the Re Eskimos analysis to
conclude that half-breeds are also included under the
generic term ‘‘Indian’’ in the B.N.A. Act, 1867.

Since Confederation, legislation dealing with Indians
began to change and in 1876 when the first Indian Act
was enacted the government stated that:

**...no half-breed in Manitoba who has shared in the
distribution of half-breed lands shall be accounted an
Indian; and that no half-breed head of family (except
the widow of an Indian, or a half-breed who has
already been admitted into a treaty); shall, unless un-
der very special circumstances, to be determined by
the Superintendent-General or his agent, be accoun-
ted an Indian, or entitled to be admitted into any In-
dian Treaty.””

Clearly, prior to 1876 half-breeds were viewed as being
part of the Indian peoples. However, as mentioned
earlier, historical developments were to play a major
role in the legislation that developed. In 1867 when
Canada was created, the greater portion of what is now
known as Canada was controlled by the Hudson’s Bay
Company. In Rupert’s Lands, especially with respect to
the Prairies and what is now known as Manitoba and
Saskatchewan, the Hudson’s Bay Company employed a
large* number of people of mixed blood. As time
progressed this group of people, or at least a large
majority of them, began to congregate into settlements
of their own, notably the Red River. This group
developed a distinctive culture and form of discipline
and were involved in setting up the Provisional Gover-
nment in 1870. They were also instrumental in
negotiating Manitoba’s entry into Confederation in
1870. Because of this,the Government in the East per-
ceived them as being different from the rest of the In-
dian peoples and thus dealt with them differently. This
is reflected in the Manitoba Act, 1870, which was
ratified by the B.N.A4. Act, 1871. Hence the above
reference in the Indian Act, 1876.

In 1951, the last major revision of the current Indian
Act, the government by section 12(1)(a)(i) and (ii) ex-
cluded from registration a person who has received or
been allotted half-breed lands or money scrip and their
descendents. This same section also excludes persons
who have been enfranchised and those people upon at-
taining the age of 21 whose mother and whose father’s
mother attained Indian status by marrying an Indian
man. Section 12(1)(b) further provides that an Indian
woman who marries a non-Indian man loses her status,
although the Act doesn’t make this applicable to an In-
dian man who marries a non-Indian woman; in fact,
section 11 provides that a non-Indian woman attains

status upon such a marriage.

That being the case, a person within Canada is either
designated or labelled as a status Indian, a non-status
Indian or a Metis or half-breed. In Eastern Canada and
to a large extent in British Columbia, where status is lost
through the Indian Act, the children are generally non-
status Indians, whereas in the Prairie Provinces they® re
generally termed Metis, and the children of persons at-
taining status by marriage are registered as status In-
dians. To a great degree the status or lack of it is depen-
dent on sex and the designation of half-breed or non-
status Indian is based on geographic location.

Although non-status Indians and Metis are accorded
the same non-rights by the Federal Government, the
situation of the non-status Indians can be viewed in a
better light, at least with respect to the Constitution and
Indian Government citizenship. According to Ken
Lysyk, in the Hawthorn Report, it is not open to either
the Federal or Provincial Governments to control the
definition of the terms contained in the B.N.A. Act by
defining the same term in a particular way in a par-
ticular statute. Basically, the Indian Act definition can-
not control the definition of the term ““Indian” in the
B.N.A. Act, 1867. The issue as to half-breeds being
covered by section 91(24) of the B.N.A. Act, 1867 is a
bit more complicated, but the arguments for it are
strong. However, caution must be adopted with the
Metis or half-breed people when it comes time to deter-
mine citizenship of Indian nations. As pointed out
above, there was a new development, being the
emergence of a Metis Nation. This has further
developed over the past 100-odd years and is now firmly
entrenched. The Metis people will have to be viewed as a
separate nation with the Indian peoples and they will
have to develop their own criteria for citizenship,
although there will be overlap in this area as there are
half-breeds who consider themselves to be Indians.

That half-breeds are Indians, at least under its’
generic meaning, also finds support under the concept
of Aboriginal Rights. Although this is a limited right
developed by the colonial governments and their courts,
it nevertheless can be used as a means to determine the
right of the Metis and non-status Indians under the
Constitution. Here again the case of the non-status In-
dians is clear and it is only the issue with respect to the
half-breeds which has to be dealt with.

The first piece of legislation that specifically refers to
the half-breed people is the Manitoba Act of 1870 which
unilaterally provided for the extinguishment of their In-
dian title. By section 31, the government set aside one
million four hundred thousand acres to be divided
among the children of the half-breed heads of families
residing in Manitoba at the time of transfer, “‘in such
mode and on such conditions as to settlement or other-
wise, as the Governor-General in Council may from
time to time determine”. It can be noted that the
provisions of the Royal Proclamation were not followed
and the Government allowed gross injustices to be per-
petrated against the half-breed people through the im-
plementation of a grant and scrip system which left the
half-breeds landless and in abject poverty which persists
to this day. /See article on Aboriginal Rights - Editor]

This Act was ratified by the B.N.A. Act, 1871 and in 1879
the Dominion Lands Act ded this unilateral exti

Continued on Page 17
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Action Daycare Rally

In a show of support, about 400
Native and non Native men,
women, children and elder people
rallied outside the Centre of the Arts
during the N.D.P. convention on
November 15, 1980 in Regina.

Action Daycare organizers, wan-
ted to bring their concerns to the

Native Daycare

Two grant approvals totalling
$10,000 from the Minister of
Welfare were awarded to the Prince
Albert Community Housing Society
to begin a Native Day Care Centre
in a renovated room in the Carlton
Apartments.

The Director Bud Pocha ex-
plained that in order for single
Native parents to compete for em-
ployment, and have a better chance
to help themselves, their children
can be enrolled in this day care Cen-
tre during working hours.

He further pointed out that the
government subsidizes people in day
care fees up to $150 per child per
month, provided that they are
looking for work, or earn less than
$800 a month.

Example: If you have two
children that you want to enroll in
this Day Care, and if you make less

N.D.P. delegates and especially to
the attention of the Honourable
Murry Koskie, Minister of Social
Services.

The issues are:

1. Quality of care (including the
need for better facilities, staff
training and food),

-8-

2. Cost, and

3. Availability of spaces.

Some of the groups participating
in the rally were:

Saskatchewan Action Childcare
Prince Albert Women
Co-operative
Saskatchewan Native Women
Saskatchewan Working Women
Regina Native Women
Day Care Worker’s
Association, and the
Moose Jaw Native Women

In an interview with Ms. Donna
Pinnay, Regina Native Women's
Association, she pointed out that
presently only a forty hour training
program is required for daycare
workers. The Native Women are
pressing for a more extensive train-
ing program. Ms. Jane Coombe
with the Women'’s Division, Depart-
ment of Labour, confirmed this and
added that a possible one year train-
ing program is now being con-
sidered.

The Native Women and Action
Daycare have been working jointly
since June 1980 to lobby for a com-
mittment from government for fun-
ds, training and legislation to
upgrade daycare in Saskatchewan.
[Editor’s Note: January New Breed
will carry an in-depth look at
present facilities and future needs in
daycare.]
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than $800. per month or are looking
for employment, all it would cost
you is $15 per month per child
totalling $30/month for both
children.

The Centre is designed to become
self sufficient. By self-sufficiency.
we mean that the monies collected
from the government subsidies and
fees collected from the parents,can
go to wages and expenses of the cen-
tre. Regulations and floor space
has limited the centre to 25 children.

Riel Native Employment Centre
Celebrates Official Opening

The Native Employment Centre
has been in operation since May of
1980. However due to relocation,
staffing and operational structure.
the official opening was delayed.
The project has since come into its
own. On Thursday, November 13,
1980,the Native Employment Centre,
located at 2505 11th Avenue beside
Riel Local, in Regina celebrated not
only the opening of their doors, but
also the successes of the project thus
far.

In a short period of only six mon-
ths, they have established both
operational and financial stability.
The entire staff is made up of six
persons. The Director of the

project, Dona Desmarais feels her
staff are committed and competent.
The response to the opening was

The centre operates under a day care
centre board who meet once a mon-
th, employs 3 full time workers, and
at present has 12 children enrolled.
The children are well cared for as
they have 3 good meals, naps in the
afternoon and fun sessions such as
painting and games.

“Anybody wanting some infor-
mation or help in Day Care matters
just contact us at 335 River St. west,
Prince Albert (922-5440)."" This was
the message that Mr. Pocha wanted

to relay to all the people in need of
such a program or services.

Day Care Centre Board

Rose Boyer-President
Bud Pocha-Vice President
Kent Halvorson-Treasurer
Stella Head-Secretary
Maryanne Ellis-Board of Directors
Norma Pelletier-Board of Directors
Mavis Pridham-Supervisor of the Day
Care

Native Employment

Top (Left to Right):

Centre Opens

Delora Parisien
Dona Demarais
Louisa Muskego
Dan Paul Bork
Marlene Anderson

Left:

Dona Demarais
Wayne McKenzie
Jim Sinclair
Don Ross

excellent. Steps made toward
credibility were realized. There was
representation from Native groups,
government and the private sector.

The mandate is clear: Em-
ployment and training opportunities
for Native people. We are confident
that programs and people of the
calibre will be the vehicle to make
change.

Local News Continued on Page 16



President’s
Message

Dear Members:

We are once again approaching the Christmas season, when many of us will be r ving acquail with relatives and friends
as well as celebrating the Christmas holiday. This festival has been the symbol of giving, sharing, relaxing and for many as well,
having a good time. In the Native community and in our Association in particular, it is a time when we take a few weeks off from
the pressures of work and the constant struggle of our people to find their rightful place in their own land. This reminds us that the
sharing in our society is quite discriminatory. The strong tend to share with the strong and the weak get get the food baskets and the
other crumbs that fall from the tables of plenty.

The position of our people for a century or more has been that of the weak and the poor. As we now make some progress toward
self-determination and respect, we see increasing evidence of efforts to keep us down, to put us in our places, so to speak. We see
the rise of the Ku Klux Klan in western Canada and its attempt to establish itself in our Saskatch, cities by preaching racism
against Native people. More disturbing, we see a hardening of the attitudes toward our people in certain circles of government. No-
where is this more evident than in the current discussi garding constitutional patriation.

The government is proposing a plan of action for constitutional patriation which has the effect of stripping our Native people o f
any meaningful constitutional recognition of their rights. The government of course says, ‘‘don’t worry about that, we guarantee
we will talk to you about your rights and claims after patriation."” Well, the guarantee of talk is no guarantee at all. Furthermore,
the possibility of having amendments made to the constitution at a later date, which provide for Native rights, must be considered as
virtually impossible, given the methods for amending the constitution, set out in the government’s constitutional resolution.

For this reason, our Association, along with all other Native organizations oppose patriation until our rights are recognized in the

constitution. Our position is covered in more detail in various Editorials and articles in this issue of New Breed, and I would
rejer you 1o [nem so (nar you carm tearn apour Our Views and the posiion we are putting forward. This issue will be one to which we
will give a good deal of attention and effort over the next several months.

In other areas, I am happy to report that we have made some progress. The Du t Institute has b a reality. We hope to
be able to announce an effective career develop and job training program within the next few months. We are in the process of
putting together an ic develop program. The N.R.I.M. review is complete and should lead to changes in that program.
Work i on the develop of housing and recreation programs. Other actions are being started in the area of youth and
women's programs, and so forth.

Your concerns are many, and the Association is attempting to deal with them. However, I and a few members of the executive
cannot carry the whole load. Iask you in the spirit of sharing, to share this responsibility with us. We ask you to share the work; we
ask you to give your time. We ask you to put aside your petty differences and we ask you to share with us the blame for things gone
wrong. It is only through unity that we can advance. The enemy is outside our community, it is not ourselves. Therefore, I ask you
to put your differences aside and share with us in the hard work to be done and in the decisions which must be made, if we are going
to be successful in realizing our goals.

Enjoy your Christmas vacation in the spirit of sharing and goodwill, and in an atmosphere of moderation and order. I'll look
forward to renewing acquaintances with you in the New Year.

Merry Christmas,

Yocelas

Jim Sinclair
-10-



Message from
The Executive Director

Dear Members:

I, for one, am looking forward to the Christmas break. I can look forward to two weeks of relative peace and quiet, when by
blood pressure doesn’t madly fluctuate between normal and pre-heart attack levels. My telephone won't ring 50 times per day and I
won't have to attend six meetings a day. For a while, I won’t have to try to deal with impossible requests and settle everyone else’s
problems. Iknow these sound like selfish reasons for wanting a Christmas break but sometimes we have to put our own interests
first if we are to survive in this mad world.

1, of course, want to experience the joy of sharing, fellowship and relaxation that Christmas promises to all. I agree with the
message of your President in this regard, and I too, urge you to share in the accomplishments, the work, the decisions and the blame
for things gone wrong. We can only make progress as a people if we are united and share in both the accomplishments and failures
of our organization. Failures are events which we should evaluate for the purpose of learning how to do things better, not for the
purpose of finding someone on whom to lay all the blame. We spend too much time looking at the bad things about our
organization and not enough telling the story of our own accomplishments. Iwant to share with you some of our successes.

After many years of hard work, we have a cultural institution in which we can take pride in. Di Instil is developing a
library resource centre for your use. It is working on curriculum resource materials which will be made available to the school
system. As well, cultural and historical research is continuing. The Teacher Education Program is also well under way. We are, at
present, working on a review of the N.R.I.M. program and it is the Association’s intention to obtain these resources to develop a
Community Education program.

We have also made progress on the develop of a career develop and job training program. We have reached agreement
in principle on the details of the program with the province. We are now working with the federal government to determine our in-
put into the program which must come through Canada Manpower centres. Linked with this development is the work which is
going on to put together an economic strategy for our people. Our Board has looked at ic develop gst poor
Ppeople in various parts of the United States and has gained ideas from this research. We have set up and economic development
task force involving the two levels of government and A.M.N.S.LS.. We have hired consultants to assist us in this development.
Our plan is to have put together a proposed E ic Develop Si gy for our people by year end. We have also begun to
upgrade our magazine, the New Breed, by training staff, increasing 